REGIONAL
ETHICS BOWL
CASES

FALL 2015

Prepared by:
Gretchen Adel Myers, Chair
Michael Funke
Susanna Flavia Boxall
Rhiannon Dodds Funke
Adam Potthast

© Association for Practical and Professional Ethics 2015

Editor’s Note: Please note that source materials cited may be used multiple times but only
identified once per case.

!
!

Case 1: Holding Heritage Hostage
In March 2001 the ancient Buddhas of Bamiyan were destroyed by the Taliban government in
Afghanistan. The Buddhas were a sign of the place Afghanistan occupied on the silk road.
Explaining the destruction, a government spokesperson said, “We are destroying the statues in
accordance with Islamic law and it is purely a religious issue.”1 Other accounts suggest that if
foreign resources allocated toward restoration had been redirected to the Taliban, the Buddhas
may have been saved.
More recently ISIS made news by destroying ancient Assyrian reliefs, but according to a US
military spokesman, “[w]hat you don’t see is that ISIS is selling far more pieces than they are
destroying.”2 By some accounts, thousands of artifacts have been looted in ISIS-controlled areas
and smuggled abroad. David Gill, a professor of archaeological heritage, reports: “We went into
one gallery and were chatting about a piece and the person quite openly said, ‘We just got this
out of Syria . . . So it’s quite open in that sense.”3 ISIS has propaganda and religious interests in
destroying the pre-Islamic heritage of Iraq and Syria, but they have a strong financial interest in
selling off more portable artifacts.
However, the trade in looted artifacts is not limited to state or quasi-state actors. With rising
unemployment and weakening national authority in states like Egypt, Syria, and Iraq, some have
taken to looting world heritage sites as a way to make ends meet. In the context of war (and an
attendant refugee crisis) resources are not focused on securing cultural artifacts. UNESCO
ambassador Philippe Lalliot says, “When tens of thousands of people are dying, should we be
worried about cultural cleansing? Yes, because heritage unites and culture provides dialogue that
fanatical groups want to destroy.”4
Given the security problems in failed states and war zones, it may be that paying looters is a
cost-effective way to secure cultural artifacts. James Cuno, former museum curator and CEO of
the J. Paul Getty Trust, writes “This unconscionable destruction is an argument for why portable
works of art should be distributed throughout the world and not concentrated in one place.”5 Of
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course, purchasing looted items is illegal, but some looters argue that in a troubled time they are
selling their own heritage to pay for the necessities of life.6
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Case 2: Million Dollar Parrot
The Kakapo is a flightless parrot found only in New Zealand. With a population of just over 100,
it is almost extinct. According to Kakapo Recovery, a non-profit organization dedicated to
saving the parrot, the Kakapo is not only the word’s heaviest parrot but also the oldest living
bird, with a life expectancy of over 90 years.7 In the last 20 years, Kakapo conservation efforts
have managed to increase the population from 50 in 1995 to almost 150 in 2015.8 The yearly cost
of the Kakapo conservation efforts has been estimated to be $250,000.9 But some scientists have
argued that, given our limited resources, it does not make sense to spend so much energy to save
a bird with such a small population and a small chance of staging a comeback.
Corey Bradshaw, one of the scientists who are critical of the Kakapo conservation efforts, said
that the Kakapo will likely go extinct “regardless of any interventions.”10 The reason for this is
that animals with low population numbers (i.e., below 5000) can be easily “wiped out by extreme
events such as cyclones or forest fires.”11 Bradshaw also believes that efforts and resources
applied to protecting the Kakapo could be devoted to saving species with a better chance of
survival. As he puts it, “[i]t really comes down to accounting, are we deliberately or
inadvertently losing hundreds if not thousands of species by putting money into species that are a
lost cause?”12
However, not everyone agrees that the Kakapo should be allowed to die. While the $250,000
spent by the government on the Kakapo is not an insignificant sum, that annual expenditure
constitutes a tiny fraction of New Zealand’s GDP ($185 billion), and additional conservation
efforts rely on private donations.13 Moreover, some have argued that the Kakapo’s uniqueness
makes the species essential to New Zealand’s (and the world’s) natural heritage.14 In fact, Al
Morrison, the director-general of the Department of Conservation, does not believe cost-benefit
analyses should guide fauna conservation efforts. Saving the Kakapo is not merely about
preventing a rare species from going extinct, but could possibly be something much more
powerful: a symbol of humanity’s capacity to undo the damage to the environment it wrought in
previous centuries. Allowing the Kakapo to thrive would require having a healthy environment
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— for both humans and non-human animals. According to Morrison, “[i]f . . . [the] kakapo
flourishes then we as a species prosper. We give up on them, we give up on ourselves.”15
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Case 3: Anti-Vax Tax
In January of 2015 over 100 people in the US contracted measles, mostly from an outbreak of the
disease at California’s Disneyland theme park.16 The outbreak was spread in part by people who
had refused to accept vaccinations for themselves or their children. In July of 2015, the
Washington State Department of Health confirmed the first death from measles in the United
States in 12 years.17
Vaccinations for diseases like measles, mumps, and rubella have kept these diseases in check in
the Western world for more than 50 years. While these diseases used to run rampant and threaten
adults and children alike, they had all but been defeated up until the early 2000s.18 Guided by a
pop-culture movement that cited, among other things, a (now retracted) scientific paper linking
autism with the vaccine for measles, mumps, and rubella (MMR),19 people began delaying
vaccinations for their children or refusing them outright. While numerous studies have shown
that childhood vaccinations are safe and reliable bulwarks against disease,20 the number of
parents refusing vaccines has continued to climb.
Anti-vaccination groups also cite a worrisomely close partnership between the pharmaceutical
companies making the vaccines and the Federal Drug Administration (FDA) which oversees the
safety of vaccines. They maintain that the FDA does not sufficiently supervise the
implementation of precautions after the drugs are on the market for human use.21 They also cite
the existence of the National Vaccine Injury Compensation Program (NVICP) as evidence that
vaccines are legally recognized as possibly causing suffering that requires compensation by the
government.22 (They also suggest that the NVICP incorrectly shields pharmaceutical companies
from justified lawsuits.)
As the number of unvaccinated people grew, so did the risk that a carrier of one of these diseases
could spread the disease more rapidly. If the human “herd” lost its increased immunity to the
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disease, even those who were vaccinated could be at risk. And with an increased number of lifethreatening illnesses comes increased healthcare costs. For instance, the cost of the measles
outbreak is high, potentially costing up to $10,000 per case. In a healthcare system like the one in
the United States, these costs are absorbed not only by the families of the sick children, but may
also be “shared” by all those paying for health insurance in the form of increased premiums.23
Citing the unfairness of saddling those who vaccinate their children with the increased health
insurance costs from those who do not, a team of doctors and lawyers are now proposing a tax on
those who refuse vaccinations.24 Since vaccinations have been established to be safe for most
children and vaccination costs are covered by all health insurance plans, they argue that the
choice not to vaccinate one’s children should be discouraged by creating a tangible disincentive
to opt out of vaccination, regardless of whether any members of the family actually contract a
vaccine-preventable disease. Furthermore, such a tax would allow the healthcare system to
recoup the costs directly from those whose choices potentially increase the costs. In this way, the
proposed tax would work much like a tax on cigarettes that would fund lung cancer treatment.
Anti-vaccination advocates and other libertarian thinkers, however, argue that such a tax
interferes with important principles of liberty.
Indeed, people generally have the right to refuse medical treatment for themselves as well as
their children—some advocates believe that they should have the right to refuse vaccines as well.
They argue that the state should not take a position on treatments where some people have
serious doubts about the scientific data, and that the tax amounts to economic coercion. There is
no such tax, for instance, on foods that may increase the risk of diabetes or heart disease (which
are far more costly diseases). And there are no societal sanctions on those who refuse to cover
their mouths when they cough or come to work when they are sick with the flu, even though the
flu is a communicable disease with a much higher risk of transmission than measles, mumps, or
rubella.
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Case 4: Forced Chemotherapy
Before Cassandra could have her first round of chemotherapy to treat Hodgkin lymphoma, she
had to have a port placed in her body to deliver the cancer-fighting drugs. During this surgical
procedure, she had to be strapped to the bed25 against her wishes, for she was adamantly against
receiving chemotherapy—a treatment she deemed poisonous to her body, despite knowing that
without it she would almost certainly die. Had Cassandra been at least 18 years old, she would
have had the legal right to refuse the cancer treatment. From a legal and moral standpoint, the
doctrine of informed consent and informed refusal protects the liberty of competent adults to
make autonomous medical decisions. However, being only 17, Cassandra’s wishes were
dismissed by the Connecticut Supreme Court. The judges unanimously ruled that Cassandra
could be forced by the state to receive chemotherapy, because she lacked the necessary maturity
to make her own medical decisions.26
After receiving her diagnosis, Cassandra and her mother, Jackie Fortin, began to miss medical
appointments, in order to avoid the prescribed chemotherapy. According to Cassandra, her
mother urged her to reconsider her staunch position against chemotherapy. Unable to change her
daughter’s mind, Fortin ultimately decided to respect the girl’s decision. Given that Hodgkin
lymphoma is a highly treatable form of cancer, but fatal without treatment, Cassandra’s doctors
reported Fortin for neglect to the Department of Children and Families (DCF).27 Shortly
thereafter, Cassandra was removed from her home and placed under the custody of the state. As
Kristina Stevens, a DCF representative, declared, “if the system . . . [didn’t] react and respond,
this child . . . [would] die.”28
While young children clearly lack the capacity to make autonomous medical decisions,
adolescents, especially older ones, pose a challenge to the doctrine of the presumed
incompetence (i.e., lack of legal ability) of minors. Adolescents find themselves at a transitional
stage between the incompetence of childhood and the competence and autonomy of adulthood.
Thus, as Dr. Saskia Nagel, a neuroscientist and philosopher, has argued, “[a]utonomy should not
be viewed as an all-or-none phenomenon. One does not have it fully or not at all.”29 Instead, she
proposes that autonomy should be considered a “gradual phenomenon that develops over
time.”30
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This idea was echoed by Joshua Michtom, Cassandra’s public defender, when he said that
teenagers “can get contraception. They can get addiction treatment. They can donate blood. They
can be tried as adults for certain crimes. So there’s recognition overall that maturity doesn’t
happen overnight. You don’t go to sleep a 17-year-old knucklehead and wake up an 18-year-old
sage.”31 Thus, some states have adopted the mature minor doctrine, which grants individuals
under 18 with a sufficient level of maturity the right to refuse medical treatment. However, the
courts have recognized that “this right is not absolute . . . [and] could be limited by the state
interest to preserve life.”32
Today Cassandra is in remission. Though she is looking forward to returning to her home and
resuming her normal life, she is still troubled by what happened to her: “I will never be okay
with how this all happened — being taken away from home, hospitalized and especially being
strapped to the bed . . . I still wish I was given the right to explore and go with alternatives . . .
Anybody should have that right. Minor or not.”33
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Case 5: A Heritage of Hate
Adolf Hitler was a baby once; he was born in an Inn in the small Austrian town of Braunau am
Inn. The building where he was born, the “Gasthof zum Pommer” or “Pommer’s Inn,” is still
standing near the city center and is still owned by the Pommer family. The building is marked
only by a small granite stone on the front easement reading “For peace, liberty and democracy.
Never again fascism. Millions of dead to remind us.” Local residents are understandably
unnerved by the site and have expressed concerns that it will become a pilgrimage destination for
neo-Nazis.34
In an effort to prevent unwanted use of the property, the Austrian interior ministry has leased the
building since 1972. The most recent use of the Inn was as a day center and occupational training
facility for disabled adults. That contract was ended three years ago because the facility has not
been renovated and lacks many modern amenities and handicap-accessible facilities. The owner
has refused to allow changes or renovations, and the Austrian government continues to pay
nearly five thousand Euros a month in rent for the unoccupied building.35
The interior ministry has offered to buy the building, but the owner seems unwilling to sell.
Perhaps the historical value of the Inn makes it a significant investment. Some have urged the
government to take more forceful action to obtain the historical building and either destroy it or
turn it into a museum describing the horrors of the Holocaust.36 Local historian Andreas
Maislinger says, “Something has to happen with the house. It can’t just sit there empty for the
next 10 years . . . Owning property is also a responsibility. And if there is a historical connection,
no matter what kind of connection it might be, that responsibility is even larger.”37
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Case 6: A Cartoon of Free Speech
!

In 2009, housewife, Pamela Geller got her fifteen minutes of fame when she embarked on a
crusade against the building of a mosque near the site of the September 11, 2001, attack on the
World Trade Center, an area also known as Ground Zero.38 Ms. Geller was quoted in major
news outlets like the New York Times and the Washington Post condemning the "Islamization of
America," but the mosque was built and operated until 2014 when the developer opted to convert
the site into a museum to Islamic history.39
Then in 2015, Ms. Geller and her American Freedom Defense Initiative (AFDI) resurfaced after
the attacks on the French satirical magazine, Charlie Hebdo, to publish a number of anti-Islamic
advertisements in major outlets throughout the U.S. and to organize the "Jihad Watch
Muhammad Art Exhibit and Cartoon Contest" in Garland, Texas.40 The controversial views
espoused by Ms. Geller and AFDI have caused the Southern Poverty Law Center to add them to
their list of active hate-groups.
On Sunday, May 3, 2015, two armed gunmen arrived at the site of the cartoon contest in Garland
and opened fire.41 Some Garland residents objected to the contest as an incitement to violence,
blasphemous, or otherwise in poor taste, but the event nonetheless drew about 200 people
contending for the $10,000 prize.42 Nadir Soofi and Elton Simpson, the shooters, were devout
Muslims, and Simpson had been suspected of terrorism-related activities as far back as 2006.43
The gunmen, armed with assault rifles and body armor, shot an unarmed security guard, Bruce
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Joiner, in the leg in front of the Curtis Culwell Center.44 Police officers helping with security at
the event returned fire, killing both Soofi and Simpson.
This was not the first time Mr. Simpson had been accused of ties to terrorism. In 2006, Simpson
was investigated for befriending an individual believed to be attempting to set up a terrorist cell
in Arizona, and from 2010 to 2011, Mr. Simpson was prosecuted for lying to the Federal Bureau
of Investigation (FBI).45 More recently, Mr. Simpson had been under intermittent surveillance
due to Twitter postings about ISIS, but officials claimed they had no indication that an attack
was imminent.46
While few would argue that violence like that displayed in this case is an appropriate response to
perceived religious harms, some do note that the social and political climate in the U.S. and
abroad has fostered a climate of hostility between Muslim minorities and the Western societies in
which they live. For instance, groups like Geller's AFDI have fought against the construction of
mosques in Murfreesboro, Tennessee, and have pushed for anti-sharia laws to be enacted to
prevent the Islamization of America.47 Some would call such measures over-reach, and argue
that they are hateful actions taken to oppress Muslims in a country purportedly built on religious
tolerance rather than to prevent the imposition of Muslim culture on mainstream America.48
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Case 7: Composting Corpses
Katrina Spade wants to revolutionize the way we dispose of our dead. She founded the “Urban
Death Project”49 to develop a system for composting corpses into usable soil. The system uses
the process by which bodies would normally decompose and accelerates it using carbon
materials, aeration, and hydration. The scientific basis for this process is not new — it is widely
used to safely dispose of and repurpose livestock carcasses. Though process has not yet been
used to compost human remains, Spade aims to modify it to suit that purpose. Spade envisions a
three-story facility with a core made to house the composting system. Mourners would place the
body of their deceased loved one into the core during a ceremony. Within a few months, all of
the bodies that had been placed in the core would fully decompose into soil that could be used in
public parks or given to family members. Because many bodies would be placed in the core
together, the families would not necessarily receive the soil produced by their own loved one’s
remains. The nutrient-rich soil would be ideal to grow plants, nurturing new life.50
This process is more environmentally friendly than the more typical processes of burial and
cremation.51 Traditional burial entails draining the body of blood and replacing the blood with
preservatives, including the carcinogen formaldehyde. The internal organs are also injected with
toxic chemicals.52 Bodies are then buried in wood or metal coffins in concrete-lined graves.
Every year in the in U.S., this adds up to 90,000 tons of steel, 9 million meters of wood, and 1.6
million tons of concrete being buried with our dead.53 And for each cremation, crematory
machines use enough energy to meet the demands of a single person for a whole month.54 So, as
Spade notes, “there are environmental repercussions to both,” and composting the dead would
provide an alternative with less of an environmental impact.55
One criticism of composting — especially the collective aspect of Spade’s plan — is that it is
disrespectful to the dead. As one cemetery director stated, “[f]rom my perspective, personally,
human remains are deserving of a pretty high degree of respect . . . To do any form of collective
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disposition, I don’t think the public would find it acceptable.”56 One commenter noted: “A pile
of bodies is usually called a ‘mass grave.’ Please stop what you’re doing.” Indeed, many people
find the thought of composting to be disgusting and repulsive to cultural and religious traditions.
For example, another comment described the plan as “sick.”57 But Spade believes that
composting is a powerful symbol of the cycle of nature: “The deceased are folded back into the
communities where they have lived as the great potential of our bodies to grow new life is
celebrated.”58
Legal barriers are another concern for the project. In many states, bodies are required to be
entombed, buried, cremated, or donated to science. A natural burial or composting is not an
option.59 Interestingly, these regulations are mostly based in tradition and psychology rather than
public health concerns—dead bodies are generally not the biohazards that they are often assumed
to be.60 So there is hope that new methods of disposing of dead bodies can become legal as they
gain acceptance. Indeed, for example, water cremation (a process in which a body is reduced to
ashes through alkaline hydrolysis instead of flames) has been legalized in a handful of states in
recent years.61
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Case 8: The Indian Child Welfare Act
While many school children are still taught that Christopher Columbus discovered the Western
world in 1492, most will eventually find it odd that Columbus could have discovered anything
when it had been inhabited by American Indians for thousands of years before Columbus was
even born. Most will eventually be exposed to the fact that European settlers did not respect the
land rights of American Indians. As European colonies in the New World grew, many American
Indians were made sick by European diseases, moved onto reservations far from their ancestral
homes, or exterminated outright.
Hundreds of years later, while American Indian tribes still exist among the many cultural groups
which make up the United States of America, they have not always shared in the prosperity of
the richest nation in the world. Nearly 25% of American Indians live in poverty, and
unemployment is at twice the national rate.62 Native American languages are also dying out63 as
English becomes not just the dominant language of the United States, but also of commerce and
technology worldwide. These facts and statistics have led many tribes to wonder how they can
maintain their lands and identities as a separate culture, when economic survival and success
seem to require assimilation at a basic level.
One method that tribes have championed in recent times is the Indian Child Welfare Act
(ICWA), which mandates that social services place displaced American Indian children with
tribal relatives or other tribes before non-tribal placement is considered.64 The ICWA is meant to
protect tribes by safeguarding their most valuable resources: tribal children.65 Also, advocates of
the Act claim tribal children deserve to be placed in a home where the culture is similar to the
one they were born into. The shock of losing one’s biological parents is bad enough, but it could
be compounded by being transferred to parents from an entirely different cultural heritage with
different languages, traditions, and even food.66
Tribal leaders also see benefits to policies like the ICWA. As tribes lose more members to
assimilation with the wider United States, some see their populations dropping below the
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necessary levels to maintain an independent language and culture.67 By keeping displaced
American Indian children within their tribes, there are more possible recipients of this cultural
heritage—more proud American Indian children that can go on to teach tribal ways to their own
children someday.
However, some child welfare advocates offer a differing view of these policies. Citing poverty
and substance abuse statistics68 among American Indian tribes, they claim that the ICWA may
lead to children being placed in less stable households. It may be an advantage to place children
with families that are culturally similar to their biological parents when there are many available,
high-quality foster parent options. But when such high-quality options are not available in
sufficient numbers, a bias towards any tribal placement may be a detriment to children. Finally,
many anti-ICWA parents maintain that the ICWA’s rules are much too broad, give too much
authority to tribes and tribal courts (even when making decisions about children held offreservation) and ignore the individual rights of parents, particularly of multi-racial children.69
Tribal advocates respond that without policies like the ICWA, there may be no way for them to
renew their communities. By placing children with the “highest rated” foster parents available,
the dominant white American culture ends up enlarging its ranks and cutting off the potential for
tribal children to meaningfully connect to their ancestors.
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Case 9: Police Officers’ Bill of Rights
After Freddie Gray died a brutal death while in police custody, it took days before the Baltimore
Police Department mounted an internal investigation. The reason for the delay was the Law
Enforcement Officers Bill of Rights (LEOBOR), which provides that officers cannot be forced to
make a statement within 10 days of an incident and that superiors cannot question an officer
without a lawyer present. Additionally, an officer may only be questioned for a reasonable
amount of time, at a reasonable hour, and by only one or two investigators (fellow policemen).
Some believe that this “ ‘special layer of due process’ afforded police officers ‘impedes
accountability, and truly is a key element of our lack of responsiveness to these cases’ of
apparent excessive force.”70
But on the other hand, as explained by one former Baltimore homicide officer named Stephen
Tabling, these special provisions can be important for the fair treatment of police. In 1962
Tabling fatally shot an armed robber and was suspended without pay pending an investigation
and trial for homicide. Tabling was eventually exonerated, but after this experience he says, “I
made up my mind that if I was ever in a position to investigate police, I would not treat others
the way I was treated.”71 Without some legal protections, “A sheriff or chief would just call you
in and say, ‘You’re finished, pack up, you’re done.’”72
In 1972, Maryland became the first state to implement a law enforcement officer’s bill of rights.
Maryland’s LEOBOR provides that officers are not to be questioned for ten days—a period of
time designed to allow officers to “cool down” and obtain legal representation. Some worry that
“by the time those suspected of misbehavior have to commit to a story, they will have had ample
opportunity to consult with others about what to say.”73 Others say “when it comes to the
administrative case, they [officers] don’t have the luxury to keep quiet . . . the LEOBOR gives
them the right to be represented, which can include an attorney or a union representative, gives
them the adequate time to get that representation and then make a statement.”74
Once the investigation begins the LEOBOR requires a hearing board composed of other police
officers. This means that “a police chief cannot impose discipline unless the chief’s subordinates
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approve, including one of equal rank of the officer being investigated.”75 A peer-based review
board offers insight as to what would constitute reasonable behavior from the perspective of the
officer being investigated. However, the requirement for a hearing board composed only of other
officers effectively precludes civilian oversight.
In a review of procedures, a Maryland Municipal League document describes the system of
LEOBOR as “due process plus.”76 An author for Reason compares this system to teacher tenure
and claims that “Firing a bad cop is damn near impossible.”77 Both the CATO Institute and the
ACLU have called for a rollback of the LEOBOR.78 However some worry that without a robust
LEOBOR, “police officers would be subject to a lot of frivolous prosecutions. I think good
police officers would lose their job and their standing.”79
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Case 10: A Pain in the Neck
Dr. David Vandercar was retired from a career in psychology and anesthesiology when his
daughter suffered a neck injury and needed help that turned out to be hard to find.80 Her doctors
advocated for expensive surgeries and insisted on giving her injections which didn’t seem to help
her neck pain; Dr. Vandercar was confident that the more traditional pain management regimen
of narcotic pain medications would be more effective. But his daughter was having difficulty
finding doctors who would provide medications without the other more invasive treatments. So
Dr. Vandercar opened Tampa Pain Clinic . . . and business could not have been better.
Dr. Vandercar treated many different kinds of patients. Some were injured in car accidents, had
suffered repetitive work injuries, or had developed debilitating illnesses. Dr. Vandercar required
proof of injury, preferably an MRI, and would often prescribe a large quantity of opiate pain
killers to his patients.81 The paperwork provided at the initial consultation described the risks
and benefits of pain management with emphasis on the risk of addiction, sedation, and possible
death. Patients were also required to execute an agreement only to seek treatment for pain
management from Dr. Vandercar and submit to regular drug screening. But these measures were
imperfect, and Dr. VanDercar’s patients sometimes succumbed to addiction or died from abuse
of their medications.
Anecdotal accounts from pain patients82 retell how medications that were supposed to help them
function better instead ruined their lives, including stories of arrest,83 family strife,84 and even
the death of innocent children of pain sufferers.85 In interviews, Dr. Vandercar freely admitted
that some of his patients overdosed on medications he prescribed, but he argued that the help the
medications provided to the vast majority of his patients outweighed the risk that a few would
overdose.86 There are patients like Keyanna Otholt, who suffers from “two failed back surgeries,
arachnoiditis, reflex sympathetic dystrophy, Hepatitis B, chronic obstructive pulmonary disease,
arthritis, stage 4 endometriosis, myofacial pain, fibromyalgia and chronic fatigue.” In recent
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years, Ms. Otholt and many other “legitimate” pain patients have had difficulty filling their
prescriptions due to increased pressure and regulation from Florida legislators, law enforcement,
and the Drug Enforcement Administration (DEA), leading to what many refer to as the
“pharmacy crawl,” visiting dozens of pharmacies to find one both willing and able to fill the
prescriptions they need to be able to function.87
Over the years, the pendulum has swung in both directions in terms of legislative and
enforcement approaches. In 1994, several states including Florida adopted guidelines that
protected doctors who prescribed pain medication in order to enable them to treat terminal or
severely injured patients with less fear of prosecution. But this led to an influx of self-described
pain management physicians who had little or no background in anesthesiology and a “pill mill”
epidemic.88 In response, Florida implemented the prescription drug database in 2011 to aid
physicians and pharmacies in spotting “doctor shoppers,” or patients who would visit multiple
doctors to obtain prescriptions for narcotics.89 Dr. Vandercar and his staff, like many pain
management clinics, supported implementation of the database.90 State and federal authorities
also prosecuted drug manufacturers91 and pharmacies92 for distributing excessive amounts of
narcotics. Prescription drug overdoses began to decline, and the state continued its efforts to rein
in the sources of prescription drug abuse.
Unfortunately, the restrictions that reduced prescription drug deaths also came with unintended
consequences. Some pain patients who were unable to fill their prescriptions turned to heroin to
deal with their pain, and heroin overdoses have been on the rise since the crackdown on pill mills
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started.93 With the stigma and risks involved with treating chronic pain, many doctors,
pharmacists, and drug manufacturers have struggled with appropriate prescription policies;
unfortunately, the development of alternative pain treatments is lagging well behind demand for
chronic pain treatment.94 And the ramifications of the pill mill epidemic continue to be felt to
this day—some are still suffering from addiction or the consequences of bad choices made while
under the influence of narcotic pain medications. Some doctors and pharmacists also find
themselves held liable for the choices of their patients, including Dr. Vandercar.
In a complaint filed January 15, 2012, Florida’s Department of Health charged Dr. Vandercar
with medical malpractice for the overprescription of narcotic pain medication to a patient
identified as JNE.95 Through public hearings, it came to light that this patient, Jeremy Eubanks,
was a UPS driver who suffered a back injury, became addicted to opiates prescribed by Dr.
Vandercar, and subsequently robbed a pharmacy to satisfy his addiction.96 Dr. Vandercar
worked out a settlement with the state Department of Health in which he promised to pay
$15,000, receive a reprimand, and stop prescribing controlled substances. But the Florida Board
of Medicine rejected the settlement and ordered that his license be suspended indefinitely and he
pay $20,000.97 Dr. Vandercar, already suffering from cancer, ultimately sold his clinic to Dr.
John Mubang, who had his own legal issues.98
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Case 11: There will be Hell to pay . . .
Aaron and Melissa Klein baked up a storm of controversy when they refused to bake a wedding
cake for Laurel and Rachel Bowman-Cryer and ended up liable for $135,000 in damages for the
unlawful denial of service as well as for emotional distress.99 Their refusal to bake the wedding
cake violated a state statute in Oregon that prohibited discrimination based upon sexual
orientation.100
Many states over the past few decades have struggled with the issues of discrimination based on
sexual orientation and same-sex marriage. According to the American Civil Liberties Union, 23
states provide at least some protections against discrimination based on sexual orientation.
Additionally, 37 states passed laws providing express legal sanction to same-sex marriages while
the remaining 13 outlawed them—some states even added a state constitutional definition of
marriage as a union between one man and one woman.101
The United States Supreme Court recently reviewed the many disparate state laws on same-sex
marriage in the case of Obergefell v. Hodges102 and determined that denying same-sex couples
the right to marry violates the Due Process and Equal Protection clauses of the Fourteenth
Amendment to the U.S. Constitution. Thus, there now exists a federally recognized
Constitutional right to legal marriage equality for same-sex couples.103 The right to marry,
however, does not equate to the full host of legal protections that many anti-discrimination laws
provide, and the states, therefore, still have authority to pass laws for or against discrimination
based on sexual orientation.
Presuming the laws protecting homosexual and transgender rights continue to expand, the federal
branches of government may take some unique methods to enforce such equality. For instance,
the U.S. Supreme Court justified the federal Civil Rights Act of 1964’s ban on discrimination in
public accommodations under Congress’s right to regulate interstate commerce, which some find
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to be an overreach of Congressional authority;104 the IRS also famously threatened withdrawal of
the tax exempt status of Bob Jones University and Goldsboro Christian School to encourage
these institutions to end racially discriminatory policies and integrate their student bodies.105
And as these newfound protections for the LGBT community gain ground, individuals,
businesses, and state and local governments struggle to reconcile apparent conflicts between
federally protected rights, as is the case with the Oregonian bakers. The Kleins’ greatest
complaint appears to be that the state laws preventing discrimination based on sexual orientation
pit their right to free speech and exercise of religion against others’ rights to equal protection
under the laws.106 And the Kleins are not alone in their struggle—Jack Phillips is facing liability
under a similar Colorado statute that prohibited him from refusing to bake a wedding cake for
Charlie Craig and David Mullins,107 and Barronelle Stutzman was fined $1,000 and prohibited
from further violating the Washington anti-discrimination statute after she refused to provide
flowers for Robert Ingersoll and Curt Freed’s wedding.108
In attempts to balance the rights of each side of these debates, over nineteen (19) states have
passed laws providing small business owners protections to act or refuse to act on the basis of
“religious freedom.”109 The first such law was enacted in 1993, and they are often titled
“Religious Freedom Restoration Acts” (or RFRAs). Such laws aim at, for instance, protecting a
Christian baker’s right to refuse to bake a wedding cake for a gay couple, or Jewish baker’s right
to refuse an order for a cake that bears a swastika. Many states with RFRAs also maintain antidiscrimination laws which protect individuals against discrimination based upon sexual
orientation.110 Some claim the RFRAs help ensures that one party’s right to live and work free

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
104

“Commerce Clause,” Wex Legal Dictionary, Legal Information Institute, Cornell University Law School,
https://www.law.cornell.edu/wex/commerce_clause; “Key Supreme Court Cases, Heart of Atlanta Motel v. U.S.
(379 U.S. 241, 1964),” American Bar Association Division for Public Education,
http://www.americanbar.org/groups/public_education/initiatives_awards/students_in_action/atlanta.html
105
Peter J. Reilly, “Will IRS Force Gay Marriage On Conservative Churches?” Forbes, July 9, 2015,
http://www.forbes.com/sites/peterjreilly/2015/07/09/will-irs-force-gay-marriage-on-conservative-churches/.
106
William J. Cadigan, “Christian cake shops vs. same-sex marriage,” CNN, July 11, 2015,
http://www.cnn.com/2015/07/10/us/oregon-colorado-same-sex-wedding-cake-cases/.
107
See id. See also, Jack Healy, “States Weigh Gay Marriage, Rights and Cake,” The New York Times, July 7,
2015, http://www.nytimes.com/2015/07/08/us/states-weigh-gay-marriage-rights-and-cake.html?_r=1.
108
Zack Ford, “Anti-Gay Florist Fine $1,000 And Ordered Not To Discriminate,” ThinkProgress, March 30, 2015,
http://thinkprogress.org/lgbt/2015/03/30/3640391/florist-pays-price-for-discrimination/; Zack Ford, “Judge To AntiGay Florist: Religion Is Not An Excuse To Defy Anti-Discrimination Law,” ThinkProgress, Feb. 19, 2015,
http://thinkprogress.org/lgbt/2015/02/19/3624626/washington-florist-loses-religious-freedom-anti-gaydiscrimination/.
109
Kelsey Harkness, “These 19 States Have Religious Freedom Laws Similar to Indiana’s. Here’s What That
Means,” The Daily Signal, March 31, 2015, http://www.ncsl.org/research/human-services/same-sex-marriagelaws.aspx.
110
Id. See also, “Non-Discrimination Laws,” Movement Advancement Project, retrieved July 11, 2015,
http://www.lgbtmap.org/equality-maps/non_discrimination_laws; “Maps of State Laws & Policies,” Human Rights
Campaign, retrieved July 11, 2015, http://www.hrc.org/state_maps.

22
!

!
!

from discrimination is balanced against another party’s right to free speech and exercise of
religion.111
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Case 12: Feminism and Video Games #gamergate
In February 2013, female video game designer Zoe Quinn released a game called Depression
Quest to mixed reviews from the video gaming websites.112 It has now been played over a
million times. One positive review, however, would prove problematic: a review from the
website Kotaku113, where one of Quinn’s ex-boyfriends worked. While Quinn’s ex had not
worked on the review, the suspicion of breached journalistic norms fomented an uprising on the
Internet around games like Depression Quest that have non-standard gameplay and a sociopolitical message.
A cultural battle between new, more reform-minded gamers and “hardcore” gamers who saw
their hold over games and gaming journalism slipping away came to a head with the battle over
Zoe Quinn’s game reviews. The conversation took place largely on social media sites like
Twitter, where the hashtag #gamergate marked off posts that engaged in the discussion.
However, discussion quickly turned ugly as the debate over whether Depression Quest deserved
positive reviews turned to a debate about other kinds of diversity in video games. Eventually,
sexist, racist, and even abusive or threatening posts, marked with #gamergate proliferated
throughout social media sites.114 Those who stood up for feminist or anti-racist reforms within
gaming were threatened with rape, violence, and being “doxxed” (having their personal
information published, like a physical address or phone number) online. Many reformers report
fearing for their safety from those who might be mentally unwell and think they can score real
life points by harming reformers.
At the advent of the video game era, those who played video games (or “gamers”) came from a
fairly narrow social demographic: young, middle-class men with high levels of computer savvy.
Video game publishers targeted this market aggressively, and the games that seemed to do better
than any other games on this market were aggressive. Indeed, the modern archetype of the video
game became the “first person shooter,” in which characters stand behind a weapon and
cooperate with teammates to achieve missions, typically with large body counts. Gamers
gathered in online forums and traded modifications to games while waiting for the next best
game to arrive. It became many people’s primary hobby, and eventually the term “gamer” came
to be associated with a certain identity: someone who played, hacked, and modified video games,
often proudly alone in his basement to the exclusion of off-line (IRL) relationships and other
forms of entertainment, such as sports or cinema.
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This hegemony began to crumble after the turn of the millennium. Coming from a world of
console games where little to no technical knowledge was required, video gamers from many
diverse backgrounds poured into the marketplace, eager for games that were about more than just
killing other players. The Sims attracted a huge audience just by allowing gamers to manipulate
the environment of simulated people living their daily lives.115 As gaming and the internet
converged, games also became more social, attracting people with something other than flashy
graphics and frenetic gameplay. After the arrival of smartphones like the iPhone and Android
with their “app” stores, most adults gained a device that could play advanced games anywhere
for pennies on the dollar compared to traditional computer game prices. So-called “casual”
gamers came to outnumber “hardcore” gamers by significant margins as people drifted to games
like Angry Birds and Candy Crush116,117.
With the huge increase in causal gamers came a market for all types of new gaming experiences
from complex puzzle-solving games to impossible-to-win games like the “endless runner” genre.
It was only a matter of time before game designers found a market niche for games with a social
message like Depression Quest. As the “hardcore” gamers began to lose their influence in the
gaming world, new gamers brought with them a new social consciousness. Servers where racism
and sexism were rampant became symbols of all that was wrong with the gaming community,
and the new gamers sought to marginalize and criticize racism and sexism wherever they found
it. As game designers began to push the envelope and invent new subject matter and gameplay,
video game journalism also began to change. Many sites (like kotaku.com and gamasutra.com)
highlighted these newer, innovative games in addition to “traditional” first-person shooters, and
the communities who played traditional games came under much closer scrutiny.
While many people welcomed this new era of gaming and game journalism, others believed that
it began to infringe on the old gaming culture. Gaming, particularly the in realm of first-person
shooters, had become a haven for young men to release their frustrations in a fantasy world. Old
school gamers fought back by arguing for a “if you don’t like it, leave it and find something
else” approach, backed up by a quasi-libertarian philosophy that decries many methods of
censorship.118 If a player found a cooperative group of other players, scorn and ridicule was
dished out gratuitously. Gamers prided themselves on having thick skin and using any kind of
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ridicule they could to gain an advantage, including sexist and racist slurs and jokes. When people
challenged that culture, they fought back.119
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13: Sex and Dementia
Last Fall, Henry Rayhons—a former state legislator—was charged with sexual abuse after he
allegedly had sex with his wife, Donna Lou Young, an Alzheimer’s patient living in a nursing
home. He was facing up to ten years in prison. He was recently acquitted of the crime, but the
case stirred an important debate about consent.120
The couple was married in 2007. A widow and a widower, they were both in their 70s. But they
had unexpectedly found love again with each other, and they were inseparable. “We just loved
being together,” Rayhons explained. However, about four years ago, Young was diagnosed with
early onset Alzheimer’s. As her condition worsened, she began to repeat herself and forget
things. Eventually, and despite Rayhons’ resistance, Young’s two daughters moved their mother
to a nursing home.
Her daughters also became concerned about the way Rayhons was interacting with their mother.
He came to visit her often, even multiple times a day. He wanted to take her on outings, but her
daughters believed that outside activities agitated her. Young allegedly told one of her daughters
that Rayhons liked to have sex once or twice a day, and her daughters were worried that their
mother no longer had the capacity to consent to sexual activity. The daughters met with Young’s
physicians, who gave Young a standardized cognitive test (the Brief Interview for Mental Status
or BIMS) and, based on the results, put in writing that Young’s activities should be limited and
that she was unable to consent to sex. 121 Rayhons allegedly had sex with her eight days later.
Though Rayhons claims that he never had sex with his wife in the nursing home, he also believes
that Young’s “love for [him] never changed in any way, shape, or form. . . . Physically as well. . .
. She was just as aware that I was the person that she loved from the day we were married to the
day she passed away.” 122 There is no indication that Young was distressed in any way by
Rayhons’ actions, and sex may be beneficial to dementia patients — calming their agitation,
easing their loneliness, and perhaps even improving their physical health.123 As aging expert
Daniel Reingold explains, “A married couple has absolutely every right to be intimate. For the
court to try and legislate intimacy between a married couple is a very dark road to go down. . . .
It is one thing to have the capacity to make a complex medical decision for yourself and quite
another to have the capacity to enjoy the touch of your husband.”124
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Indeed, the BIMS test that was given to Young is not necessarily helpful in determining whether
a patient can consent to sex. As Susan Wehry, a geriatric psychiatrist, notes,
“I’m sensitive to the nursing home’s desire to protect their resident and certainly to the
daughters’ desire to protect their mother.” However, Wehry concludes, “The BIMS in this case
tells me nothing except that she has dementia. You can have virtually no short-term memory and
still consent to a lot of things.” Douglas Wornell, another geriatric psychiatrist, agrees, noting
that knowing whether one wants sex is “along the order of knowing you want some food.”125
But if affirmative consent is required for each and every sexual activity in the moment, how can
it be determined that a dementia patient is able to meaningfully consent? Even Young’s
daughters, who were obviously trying to protect their mother, did not know what she would have
wanted in this particular situation.126 As one Law Professor puts it, “Any partner in a marriage
has the right to say no . . . . What we haven’t completely understood is, as in this case, at what
point in dementia do you lose the right to say ‘yes?’”127
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Case 14: Changing Ideals of Beauty #effyourbeautystandards
Tess Holliday (aka Tess Munster) wanted to be a model since she was 15 years old, but she was
always told that she was too short and too fat to be a model — even a plus-sized model. But
about five years ago, her Model Mayhem profile was discovered by the casting director for an
A&E program called Heavy, and she was hired to be the face of the show. It was her first big
break. Today, at 29 years old, Holliday is the first model of her size (size 22) and height (5’3½”)
to sign with a major modeling agency. In recent months, she has worked with companies such as
Torrid, Yours Clothing, and Simply Be.128 Her newfound success has led to much media
attention, both positive and negative.
Holliday has become a poster child for the body positivity movement. She started the
#effyourbeautystandards campaign to promote body positivity. Though it has taken her many
years, she finally feels confident as a plus-sized woman, and she started the campaign to
encourage other women to share her confidence: “The goal is to allow other women to feel OK
about wearing a bathing suit or pretty lingerie, to feel sexy enough to be in photographs and
confident enough to post them online if they want to,” she explains. Obviously this message
resonates with a lot of people. More than a million and half Instagram photos have been posted
with the hashtag.129 Holliday also has over 826,000 Facebook fans and 645,000 Instagram
followers.
But Holliday has also faced criticism for promoting obesity and normalizing unhealthy habits.
Her BMI is 42—to put that in perspective, a BMI higher than 30 is considered obese and a BMI
higher than 40 is considered morbidly obese. Higher BMIs are associated with higher risk of
various diseases, including heart disease, high blood pressure, type 2 diabetes, and certain types
of cancer. Many believe that Holliday is doing society a disservice by normalizing, even
glorifying, a body shape that is a serious health risk.130 As one doctor puts it, “Far from fat being
fabulous, it is a public health time bomb.”131
Interestingly, there is some precedent for the idea of banning models that represent an unhealthy
ideal. A few countries have gone so far as to ban excessively thin models based on a similar
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public-health rationale. For example, following the death of model Isabelle Caro due to
anorexia, the French legislature approved a bill prohibiting models with a BMI below 18 from
working in the fashion industry. If modeling agents break the new law, they could be subject to
hefty fines and even face jail time. The French health minister called the new law “an important
message to young women who see these models as an aesthetic example.”132 Others have
criticized the law as a shift in the right direction but ultimately ineffective: “Just because
someone is at a very low BMI doesn’t mean that they have an eating disorder, and just because
someone’s in the normal range or even in the high range of BMI doesn’t mean that they don’t
have an eating disorder either.”133
As for Tess Holliday, she responds to her critics by pointing out that she is happy, healthy, and
enjoys working out. She doesn’t smoke, and barely drinks.134 Indeed, BMI alone is a poor
measurement of a person’s health.135 But Holliday also maintains that health is a personal
choice, and that body acceptance should not depend on health.136 She explains, “We all have
issues with our bodies. There’s something about all of us that we wish we could change. If it’s
something you can work on, then do it. If not, accept it and that’s beautiful.”137 Body advocate
Jess Baker agrees, taking the message even further: “body love is not just for fat people, it’s for
every person imaginable. Everyone has the right to self-love: skinny people. Fat people. Short
people. Tall people. All abilities. All sizes. All shapes. All shades. All sexes. All genders. Haters
and lovers alike.”138
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Case 15: $15,000 Baby
In 2014, Apple and Facebook announced that they would add egg-freezing to their employees’
compensation packages—a generous financial incentive to women interested in the procedure, as
each round of egg retrieval can cost between $10,000 and $15,000.139 Though in the past eggfreezing was often used by women who underwent perimenopause early or by those who
received chemotherapy, today this new perk might be used to attract young female employees
interested in delaying motherhood.140 As companies struggle to hire and retain women, offering
egg-freezing benefits may allow employers like Apple to hold on to some of its most ambitious
employees: women who want to “have it all,” with both a career and motherhood. Both Apple
and Facebook have explained that they are simply responding to employees’ demands, with
Apple adding that the company wants to make sure that its female employees “do the best work
of their lives as they care for loved ones and raise their families.”141 Brigitte Adams, an
employee at a tech company, seems to agree: “I would equate it to . . . adoption assistance . . .
[I]t’s not the be-all and end-all, but it’s definitely a nice perk.”142
Though egg-freezing is no longer an experimental technology, it does come with risks. Before
eggs can be harvested via outpatient surgery, women have to inject themselves with strong
hormones.143 When women decide to use the eggs, there is only a 30% chance that the implanted
zygote will result in the birth of a child.144 Moreover, the older women get and the more rounds
of egg retrieval they undergo, the lower the odds of success.145 For this reason, the American
Society for Reproductive Medicine has declared that they “cannot at this time endorse its
widespread elective use to delay childbearing.”146
Indeed, sociologist Rene Almeling and historians Joanna Radin and Sarah Richardson have
expressed the worry that egg-freezing benefits represent a failure of corporate policy to see
childbearing and childrearing as a human need, instead of an inconvenience that needs to be
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solved through technological innovation.147 Policies that support childbearing and childrearing
as a human need emphasize paid leave and view family life not as a hindrance but rather as
something that can be compatible with high performance at work. However, instead of
empowering women and allowing them to take control of their fertility, egg-freezing may
pressure women to delay motherhood in order to be perceived as “serious employees.”148 If the
intention is to make the workplace more amenable to women, companies could instead address
the systemic problems faced by working mothers, such as “the limited availability of subsidized
care for preschool children, the resistance of corporate culture to flexible or reduced hours for the
parents of young children, the lack of federally mandated, paid family leave.”149
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